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TEOPEMA 3AKOHHOI'O IEPEXOJA: JOKA3ATEJIBCTBO
N ITPUMEHEHUWE B CUCTEMHOM TOJIKOBAHUHU

B craTee mpuBOAMTCS NPEAIOKEHHBIM aBTOPOM MOJIXOJ K JOKa3aTelbCTBY
TEOpEMbl 3aKOHHOTO IlepexoJa Ha OCHOBAaHMM JOKa3aTebCTBA JIEMMBI O
HEBO3MOKHOCTH B J€HCTBUTEILHOCTH BOBHHUKHOBEHHUS aKIIECCOPHOIO 0053aTeNbCTBA
MEX]ly CyOBeKTaMu, B CIy4yae, €CIM MeX1y HUMU HE MOKET BO3HUKHYTh OCHOBHOE.
Kpome Toro, B craThb€ NOKa3aHO, YTO MPUMEHEHUE OMNPEIEICHHON JIOTMYECKOU
[IOCJIEOBATENBHOCTA TPU MPEIIOKEHHOM IOJAXO0J€ K JO0Ka3aTeIbCTBY TEOPEMBI
3aKOHHOTO INE€PEX0/A MO3BOJIAET PACIIMPUTH METOAOIOIMI0 CUCTEMHOIO TOJIKOBAaHUS
MIPaBOBBIX TPOTUBOPEUMI U HEOIIPEAECIIEHHOCTEN.
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LEGITIMATE TRANSITION THEOREM: EVIDENCE AND APPLICATION
INSYSTEMATIC INTERPRETATION

This article presents the author's proposed approach to the proof of theorem a
legitimate transition on the basis of the proof of the Lemma about the impossibility in
actuality, the occurrence of accessory obligations between subjects, if between them
cannot occur main obligations. In addition, the article shows that the application of a
logical sequence associated with the proposed approach to the proof of theorem a
legitimate transition allows you to extend the methodology of a systematic

interpretation of legal controversies and uncertainties.
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Ecnu TOT WM MHOW BBIBOJ HENB3Sl MPOYECTh B 3aKOHOAATEIIBCTBE ITyTEM
IPOCTOTO W MPSMOTO MOHMMAHUS CJIOB B MX OOIIEM WJIM OCOOCHHOM 3HAaY€HUU
(rpaMMaTH4YecKoe TOJIKOBAaHUE HOPM), a CIIEJaTh BBIBOJ BCE-TAaKH HEOOXOIUMO, TaK
Kak 0e3 HEero BO3HUKAET HEOMPEeNeIEHHOCTb, TO TAaKOW BBIBOJ| MBITAIOTCSA ClIETaTh
NyTEM COOTHECEHHUS PAacCMATPUBAEMBIX HOPM M UX MOHUMAaHUN ¢ MHBIMH HOpMaMU
(cucTeMHOE TOJKOBaHUE).

CucTeMHOE TOJIKOBAHHME CUMTAETCS YAOBJIETBOPUTEIBHBIM TOI/A, KOT/IA B €r0O
pe3yJIbTaTe KOJHUYECTBO MPOTHUBOPEUUM IO CPAaBHEHUIO C HMCXOJHBIM, MO KpalHEH
Mepe, HE BO3PacCTaeT, @ UCTOIKOBAHUE MOTYYAETCS OJJHO3HAYHBIM B IPEAIOIOKEHHOM
CMBICJIE.

D@ deKTUBHBIM CUCTEMHOE TOJIKOBAHHWE HA3bIBACTCS TOT/A, KOTJa KOJUYECTBO
IPOTUBOPEUYHNII M HEONPENETEHHOCTE B PE3YyJbTAaT€ TAKOTO TOJIKOBAHUSI CTPOIO
yMeHbInaeTcsi. CoOCTBEHHO, 0OJIbIIas 4YacTh 3aKOHOIATENIHCTBA MPECTABIISIET COO0I0
0oJiee WM MEHEe yI0BJIETBOPUTEILHOE CUCTEMHOE HCTOJIKOBAaHUE TIPUHIIMIIOB MIPaBa.
[ToaTOMY HET HUYETO HEBEPHOTO B TOM, UTOOBI pa3peniaTh BOMPOC, BOZHUKAIONTUHN U3
pe3yJibTaTta TOJKOBaHUs, TEM K€ METOJIOM, KaKUM U MOJYYEH 3TOT Pe3yJIbTar.

[Tycts cymectByer HekoTopoe O (A, b, X) — o00s3aTenbcTBO O cyOBeKkTa A
nepen cyobekToMm b momexaiiee UCIIOTHEHHUIO B TIOPSIJIKE X.

N nycts cymectByeT HekoTopoe o' (A, b, z), HO mocnenHee 00s3aTENBCTBO
TaKOBO, YTO €r0 BOBHUKHOBEHHUE CBSI3aHO TOJILKO C HEMCIIOJIHEHUEM 0053aTeNIbCTBA O
HaJJISKaIIMM 00pa3oM U B CpoK. Takum 00s13aTesIbcTBOM O', HAIIPUMEpP, MOXKET OBITh
00513aTeNILCTBO YIJIATUTh HEYCTOMKY JitoOoro Bupa. Eciu obGszarensctBa O U o
CBSI3aHBI MEXKIY COOOI0 yKa3aHHBIM BHIIIE 00pa3oM, TO TOCJEIHEE M3 ITUX ABYX
0043aTeNbCTB HA3bIBAIOT JOMOJHUTEIbHBIM (AKIIECCOPHBIM) MO OTHOIICHHUIO K O
(ocHOBHOMY). M3BECTEH MPUHIIUII, COTIACHO KOTOPOMY aKIIECCOPHOE 0053aTeTbCTBO
BCETJla CIEyeT 32 OCHOBHBIM, B TOM YHCJIE U MPH MEPEXo/ie MpaBa KPEeIUuTOPCKOTrO
TpeOOBaHMUS.

68



Kpvivmcxuii nayunoiii eecmuux, Ned, 2015 krvestnik.ru

O0s13aTeNIbCTBO €CTh HEKOTOPHIN modus operandi, TaCCUBHBIN WIIM aKTUBHBIM, a
CyOBEKTBHl U TIOPSAJOK HUCIOJIHEHHUS — MapaMeTphbl 3TOro o0s3aTenbcTBa. B 3TOM
CMBICTIE caMO 10 cebe 0053aTeabCTBO MOHMUMAeTCs Kak TO, YTO HE CBS3aHO
HEMOCPEJACTBEHHO CBOEH MPHUPOIOH C CYObEKTaMU W MOPSIKAMHU.

Jlemma

AKIIECCOpPHOE 00513aTeIbCTBO MEXIY CYOBEKTaMU HE MOYKET BO3HHUKHYTH B
JEUCTBUTEILHOCTH, €CIM HE MOXKET BO3HUKHYTH MEXAY JTHUMH XK€ CyObeKTaMu
0053aTEIHCTBO OCHOBHOE.

[locnennee MonoXkeHue, 3aMETHM, YK€ HE CAMOCTOSITEBHOE, a MPEACTaBISIET
c00010 IMEHHO BBIBOJI, KOTOPBIN MOXET OBbITh JOKa3aH.

Jloka3arejibCTBO

[TycTh cnenaHHoOe MPenIooKeHUe 0 TOM, YTO aKIECCOPHOE 00s13aTEIbCTBO HE
MOKET BO3HUKHYTh B JEHCTBUTEIIBHOCTH MEXIY CYOBEKTaMM, €CIM HE MOXKET
BO3HHKHYTh MEXIY TEMHU K€ CyObEKTaMU 0053aTesIbCTBO OCHOBHOE, HEBepHO. [lon
BO3HUKHOBEHHUEM B JCUCTBUTEIBHOCTH Mbl IIOHMMAaeT BO3HUKHOBEHHME Mapbl
«KPEAUTOPCKOE TPeOOBAHME—I0JITOBOE 00S3aTEIbCTBO» MEXY IBYMs CyObEKTaMuU
— KpEeIMTOPOM M JIOJDKHUKOM. B Hamem mnpeanonoXkeHuu O HEBEPHOCTU
NEPBOHAYAIBHOTO YTBEPXKACHUS, MBI IPEAINOJIAraéM CYLIECTBOBAHUE HEKOTOPOTO
MOMEHTa, KOTJa mapa «KpeIuTOpCKoe TpeOOBaHHE — JIOJITOBOE 005S3aTeNIbCTBOY,
BO3HUKIILIEE B aKLIECCOPHOM 0053aTENILCTBE, YK€ CBSA3BIBAET KPEIUTOPa U JIOJKHUKA,
HO HHUKOTJa HE MOXET BO3HUKHYTh Napa «KpEeIUTOPCKOE TpeOOBaHHE — JIOJITOBOE
0043aTeNbCTBO» B 00513aTEIHCTBE OCHOBHOM MEKIY HUMM k€. OZHAKO B 3TOM CIy4yae
MBI HE MOXEM YTBEPKJIaTh, YTO aKLIECCOPHOE 00S13aTENLCTBO MOAJICKHUT UCIOTHEHUIO
(WM, YTO TO XKeE: «KKPEAUTOPCKOE TpeOOBaHWE B HEM MOJJICKUT YIOBIETBOPEHUIOY)
MMEHHO B CHJIy HEHCIOJIHEHHUS B CPOK M HaJJIeXalluM o0pa3oM o00s3aTesbCcTBa
ocHoBHOTO. ClieI0BaTEeNbHO, peUb UAET HE 00 aKIECCOPHOM O0S3aTEIHCTBE, a HAIIE
NEePBOHAYAIILHOE MPENOJIOKEHUE MPOTUBOPEUUT 3a1aHHBIM YCIOBUSM.

Quod erat demonstrandum

OO6paTuM BHUMaHHUE Ha TO, YTO JaXKe €CJIM Obl B 3aKOHOJIATEJIbCTBE TOTO WJIU
MHOTO TOCYyJIapCcTBa HE ObLIO OBl HOPMBI, KOTOpas TOJIBKO YTO ObLIa JOKa3aHa HaMU
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KaK JIeMMa, TO BCE PaBHO WMEHHO BBIBOJI, YTO MEXIY CyOBEKTaMU HEBO3MOXKHO
BO3HUKHOBEHHE 00s3aTEIbCTBA AKIIECCOPHOTO B  YCIOBHUSIX HEBO3MOXKHOCTHU
BO3HUKHOBEHUS 00513aTeIbCTBA OCHOBHOTO, CTPOTO CJIe10Baj OBl U3 BCETO OCTATBHOTO
KOpITyca 3aKOHOJATENhCTBA, €CIM B HEM BOOOIIE TOHITHE COOTHOIICHUNA MEXKIY
AKIIECCOPHBIM U OCHOBHBIM CYIIECTBYET U ABJISAETCA KaK pa3 TAKUM, KAKHM €ro BBEIIU
B JJaHHOW paboTe. 3HAYWT, MBI UMEEM IPaBO MCIOJIb30BaTh TAKOW BBHIBOJ TOYHO TaK
kK€, KaK Mbl HCIOJIB3YEM U MCXOJHBIE HOPMBI, OINPEACHSIONINE, HAPUMED
COOTHOIIICHHE MEXKIy 00s3aTenbCcTBaMU. J[pyroe /eo, 4To KakKuM-J11u00 0COOCHHBIM
MIPABUJIOM TMOHSTHE JOMOJHUTEIBHOTO 0053aTEIBCTBA MOKET ObITh B COOTHOIIEHUH C
OCHOBHBIM IiepeorpeaencHo. Ho B 3TOM cMbICIE TOT1a ClIEyET MPU3HATh, YTO UMEHHO
B YCIIOBUM, KOTJIa JICUCTBYET Takas OCOOCHHAash HOpMa, — a OHa JOJKHA MMEHHO
COJIEpKAaTh TAaKOE€ YCJIOBUE CBOEro JACHCTBHS, THUIIOTE3Y, — IMOJ TEPMHUHOM
«aKIECCOPHOE 00S3aTENBCTBOY WM «IOMOTHUTEIbHOE 003aTEIBCTBO» MOHUMACTCS
HE TO, YTO MOHMMAaeTcA B oOiieM cirydae. Ho, — nomuepkHém, — Toraa Takas HopMa
JI0JKHA MMEHHO CYIIECTBOBATh M CYIIECTBOBAaTh HEMPEMEHHO KaK OCOOCHHas CO
CBOEU COOCTBEHHOM rUIOTE301, OrpaHuYUBarOIIeH e€ JeHCTBHE.

Teopema

Eciam HOpMOI 3aKOHOJATENbCTBA MPSIMO YCTAHOBJIEHO, YTO JOMOJHHUTEIBHOE
0043aTeNbCTBO B CIydyae HEYAOBIECTBOPEHUS KPEAUTOPCKOrOo TPeOOBAHMS IO
OCHOBHOMY 00s13aT€JILCTBY BO3HUKAET Y MHOTO CYOBEKTa MPU COXPAHEHUU TOTO KE
KpeauTOopa, a y MePBOHAYAIBLHOTO CYOBhEKTa TAKOTO JOMOTHUTEIILHOTO 00s13aTEIHLCTBA
HE BO3HUKAET B ICICTBUTEILHOCTH, TO BHE 3aBUCHUMOCTH OT HAJIMYUMSI WJIH OTCYTCTBUSI
B 3aKOHOJATEJIbCTBE MPSMOT0 yKa3aHWUs Ha TO, YTO y ATOTO K€ MHOTO CYObEKTa
BO3HHUKJIO 1 OCHOBHOE 00513aTeJIbCTBO MPU COXPAHEHUH OCHOBHOI'O KPEAUTOPA B 3TOM
00s13aTEIHCTBE, TAKOE BO3ZHUKHOBEHHE JIOJDKHO TIPEINOIaraTbCsi OCyIeCTBIEHHBIM.

Jloka3zaTejibCTBO

Ecnu ycinoBue TeopemMsl 0 iepexo/ie (MpeKkpaiieHuy y OJJHOTO U BOSHUKHOBEHUU
y  Opyroro CcyObeKTa) OCHOBHOTO  0O0s3aTEIhCTBA MPSMO  YCTAHOBJICHO

3aKOHOAATCIILCTBOM, TO OCTAHETCS TOJILKO IIPOBEPUTDH, UTO TAKOC ITOJIOKCHUC CaAMO HE
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HecéT B cebe MPOTUBOPEUMI C MPOYUM KOPIIYCOM 3aKOHOIATENLCTBA. TO €cTh U3
IIPOYEro KOpIyca 3aKOHOIAaTeIhCTBA HE CIIEIyeT UMEHHO MPOTHUBOIOJIOKHOTO.

[ToaTomMy Oe3 orpaHMYCHHUs OOIIHOCTH MBI MIMEEM IPABO IPEIIOJIOKUTh, YTO
YKa3aHHOTO TPSMOT0 YCTaHOBJICHWS BO3HUKHOBEHHUS OCHOBHOTO 00S3aTEIIbCTBA Y
MHOTO CyOBeKTa U MPEKPAIICHHS €r0 y MePBOHAYATBHOTO B 3aKOHOIATEIILCTBE HET.

Kpenutop mo o6oum 00si3aTenbCTBaM, 3aMETHM, OCTAETCS IO YCIOBUAM
TEOPEMBI TEM IKE.

[Iyctb y wHOrOo CcyOBEKTa Tepes KpEeaTUTOPOM BO3HUKIIO 00S3aTeThCTBO,
NIEPBOHAYAIBHO CYIIECTBOBABIICE WMEHHO KaK AaKI[ECCOPHOE [0 OTHOIICHHIO K
OCHOBHOMY y TIEPBOT'O CYOBEKTa IEePEJI TEM K€ KPEAUTOPOM, HO IPH STOM HE BOSHHKIIO
OCHOBHOTO 00513aTEIILCTBA Y 3TOTO MHOTO CyOBEKTa MEPe]] TEM K€ KPEIUTOPOM.

Torma Mexay WHBIM CYOBEKTOM W KPEAUTOPOM BO3HHKJIO TAKOE aKIIECCOPHOE
00513aTeTTLCTBO, KOTOPOE MTPOTUBOPEUUT JIEMME.

CrnenmoBarenbHO, TPEINOJIOKECHHE O TOM, YTO 3aKOHOIOJIOXKEHHUE, KOTOPOe
IPSIMO YCTAHOBHJIO, YTO aKI[ECCOPHOE 0053aTEIBCTBO MEPEJI TEM KE KPEIUTOPOM, UTO
¥ OCHOBHOE, BO3HHKIIO Y HHOTO CYOBEKTa, MPEKPATUBIIKNCH Y TICPBOHAYAILHOTO, HE
BJICYET BBIBOJIA O TOM, YTO U OCHOBHOE 0053aTEbCTBO MEPEA TEM Ke KPeIUTOPOM
BO3HUKJIO y ATOT0, HHOTO, CyOBEKTa, U OCTAJIOCh, HAPUMEpP, y MEPBOHAYAIHHOTO,
HEBEPHO.

guod erat demonstrandum

Jloka3zaHHYIO TEOpeMy MOXHO IMepedopMyIUpOBaTh, OUYEBUIHO, CIICTYIOIIAM
o0Opazom:

Ecnn 3akoHOMATENBHBIM TPABHIIOM YCTAaHOBIICHO, YTO TPU ONMPEACIEHHBIX B
HEM  00OCTOSITENBCTBAX  JIOTOJIHUTEIILHOE 0053aTeNbCTBO  IMEpell  KPEIUTOPOM
MEPEXOIUT HAa MHOTO CyOBEKTa, COXpaHss CBOIO JIOMOJHUTEIBLHOCTH, TO W3 3TOTO
MIpaBUJIA CJICTYET, YTO B ONMMMCAHHBIX YCIOBHIX U OCHOBHOE 00SI3aTEIILCTBO TIEpE] TEM

Ke KPeIUTOPOM IEPENIO Ha TOTO ke CyObeKTa.
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