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ITPOBJIEMbBI KBAJIMOUKAIIUA IIOCPEJHUYECTBA
BO B3 TOYHUYECTBE

B cratbe mNOAHMMAIOTCA CIOPHBIE BOMPOCH KBAIM(UKALMUA JIEHCTBUI
NIOCPEHUKA BO B3SITOYHUYECTBE I10 cTaThe 291.1 YTOI0BHOrO KOAEKCA, BBIAEISIOTCS
BU/JIbI IOCPEHNYECTBA B 3aBUCUMOCTH OT IpeaMeTa B3ATKU. Ha ocHOBeE IIpoBeIeHHOTO
aHajnM3a 3aKOHOJATEIbHOM KOHCTPYKIMM JIEJIAETCS BBIBOA O JCKPUMHHAIM3LAUU
HOCPEHUYECTBA BO B3SITOUHUYECTBE, €CJIM CYyMMa B3SITKU MEHee 25 ThIC. pyOIIeH.
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PROBLEMS OF QUALIFICATION OF MEDIATHION IN BRIBERY
The article analysed the controversial issues of qualification of actions of the
intermediary in bribery under article 291.1 of the Criminal code, are the kinds of
mediation depending on the subject of bribes. On the basis of analysis of legislative
construction is concluded decriminalize mediation in bribery if the bribe amount is less
than 25 thousand rubles.
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policy of the Russian Federation.
Kpumunanuzamus B 2011 r. nocpenanuectBa Bo B3sitounndectse (ctT. 291.1 YK

P®) noBneksio BONPOCOB Kak B TEOPHUM, TAK U MPABONPUMEHUTEIHHOU MPAKTHKE.

VYka3aHHbBINA COCTaB HE OTHOCHUTCS K YUCJTY HOBCJII YT'OJIOBHOT'O 3aKOHOJAATCJIILCTBA, TAK
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kak YK PCOCP B cr. 174.1 npexycMarpuBan OTBETCTBEHHOCTh 3a MOCPEAHUYECTBO
BO B3sTOUHNYECTBE. OHAKO 3aKOHOIATEINIb HE PACKPBIBAJ MPU3HAKHU IAHHOTO JICSTHMUSI.

B coorBerctBuM ¢ 4. 1 cT. 291.1 YK P® mnocpenHMYECTBOM BO B3STKE
MIPU3HAETCA HEMOCPECTBEHHAS Mepe/iada B3ATKU M0 MOPYUYCHUIO B3STKOAATEINS WIH
B3SATKOMOJIy4aTesss Ju0O0 HMHOE CIOCOOCTBOBaHME  B3SATKOAATENO U (MIIK)
B3STKOIOJIYYaTeNl0 B JOCTHXKEHUH, JTMOO pean3aluy COTJIAIICHUS MEXIAY HUMHU O
MOJTyYCHUH U J1ade B3ATKH B 3HAUUTEIIBHOM pa3mepe [1].

Hcxonass w3 aHanu3a YKa3HOM HOPMBI, MOYKHO BBIICIWTH JBa BHJIA
MOCpPEAHUYECTBA BO B3sTOUHMYECTBE. [lepBbli — HeEMoOCpe/NCTBEHHAs Iepeaaya
B3ATKH TIO TOPYYCHUIO B3SITKOJATENS WM B3STKOIMOJIYdYaTesis U BTOPOM — HHOE
CIIOCOOCTBOBAHUE B3STKOAATENIO U (MJIM) B3ATKOMOIYYaTENI0 B JIOCTHXKCHHUH, OO
peanu3aluy CoTJIallieHusI MEXX1y HUMHU O TIOJIyYEHUHU U Aade B3SITKU. [[puMeHUTENbHO
K IEPBOMY BHUAY, BOZHHKAET BOIPOC O MPEAMETE B3SITKH, TaK KaK HETMIOCPEICTBEHHAS
nepenaya TpeIMeTa B3STKH MOXET ObITh OCYIIECTBIEHA TOJBKO €CIU MpeIMeT
MarepuasieH. Ho mpeameTom B3ATKU MOMUMO BElIEH, JIEHET, IEHHBIX Oymar, HHOTO
UMYIIECTBA MOTYT BBICTYNAaTh W UMYIIECTBEHHbIC MpaBa, (PaKkTUYECKOe BPYyUYCHHUE
KOTOPBIX HE TMPEJCTaBISACTCS BO3MOXHBIM. A TIOTOMY NPEAOCTABICHUE YCIYT
UMYIIIECTBEHHOTO XapaKTepa U HHBIX UMYIIECTBEHHBIX MPaB JIOKHO OBITh OTHECEHO
K, YTO M SBIETCS BTOPHIM BUIOM mocpeaHudyectsa B cT. 291.1 YK PO.
Konkperuzamnus cnocoOOB COBEpIIECHUS NPECTYIUICHUS CIIEyeT OTHECTH K
npeumyiectBy cT. 291.1 YK P® no cpaBuenuto co ct. 174.1 YK PCOCP, koTopas
JUIIb yCTaHaBJIMBaja YroJOBHO-TIPABOBOM 3ampeT Ha MOCPEIHUYECTBO BO
B3SITOYHUYECTBE, HE PACKPbIBAs €ro MPU3HAKOB.

Bmecte ¢ Tem comepxkanue cr. 291.1 YK P® He 6e3ympeuno. Tax, u3
3aKOHOJATEIBLHON KOHCTPYKLIIMM HE SICHO K TIepBOMY, JIMOO BTOPOMY BHIY
MOCPETHAYECTBA OTHOCHUTCS 00sI3aTebHBIM TMPU3HAK JAaHHOTO COCTaBa Kak
3HAYUTEIIbHBIN pa3Mep B3sATKU. HemocpencrBenHas nepenaya B3siTKU — NEPBBIA BUJL
nocpeHNYeCcTBa. B MpUBEICHHOM YyTh BBIIIE TEKCTE CTAaThU OTIEIEH OT IPU3HAKa
3HAYUTEIBHOTO pa3Mepa, U3 Yero MOKHO CHIeNIaTh BBIBOJ O TOM, YTO 3HAUYMTEIbHBIN

pasMep XapakKTepu3yeT TOJbKO BTOpPOM BHJ TOCPEAHUYECTBA, TO €CTh, HHOE
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CIIOCOOCTBOBAHUE B3ATKOJATENIO U (WJIM) B3SATKOIMOJIYYATEII0 B JOCTHKEHUU OO
peanu3aluy CoTJIallleHus] MEXAy HUMH O TIOJydyeHUH U jaye B3saTku. Ho, momaraewm,
SABHBIX MPUYMH [JII O3TOrO HET, TAaK KaKk €Clid COOTHECTH KAaTETrOPHIO
«HEMOCPEJACTBEHHON IMepeayu B3SATKU» M KaTErOPUI0 «UHOTO CIOCOOCTBOBAHUS
B3STKOJIATENII0 U T.A.», TO OYEBUIHO, YTO IEPBBIM CIydaill JOTMYECKA BXOAUT BO
BTOpOil. Cxoxas cutyauus npusefeHa B KaccanmonHom onpenesieHn BepxoBHOTo
Cyna P® ot 17.10.12 r. N 41-O12-65CII[2]. B naHHOM pemieHuu cyja ykKaszaj, 4To
ucxonsd u3 aucnosunuu cr. 291.1 YK P®, kotopas packpblBaeT NOHATHE
MOCPEAHUYECTBA BO B3ITOUHUYECTBE, YTOJIOBHASI OTBETCTBEHHOCTD 10 JJAHHOM CTaThe
Kak MpU HEMOCPEJACTBEHHOM Mepeaue B3STKU MO MOPYUYCHHUIO B3ATKOAATENS WU
B3STKOMOJIy4aTeNid, TaK M TPU HHOM CIIOCOOCTBOBAHMM B3ATKOJATENIO WIIU
B3STKOMOJIy4aTEeII0 B JIOCTHXKCHUM JIMOO peau3alii COTJAlICHUsS MEXAY HUMHU O
MOJIYYEHUH U Jay€ B3ATKH, HACTYMAET JUIIb B TOM CIIy4ae, €Cld pa3Mep B3SITKU
ABJISIETCA 3HAYUTENbHBIM [3]. 3HAUYUTENBHBIM pPa3MEPOM, B COOTBETCTBUM C
npuMedanneM K cr. 290 YK P®, npusnaercsa cymma, NpeBbIIAOMAs 25 ThICSY
pyOIIei.

K cnopHbIM BompocaM KBanu(UKalMK CJIeTyeT OTHECTH U BOMPOC O HAUYUU
JIBYX IOCPEIHUKOB (HMCHIOJHUTENIECH) B COBEPIICHUU MpecTyIuieHus. B udacTtHOCTH,
CTOUT OOpaTUTh BHMMAHHME Ha HAJIMYME TMPU3HAKOB COCTaBa MPECTYIUICHUS, €CIU
MpeaMeT B3SITKU TIEPeacTCss HEMOCPEICTBEHHO HE JOKHOCTHBIM JIUIAM, a,
HaIlpuMep, MPEACTABUTENI0 JOJKHOCTHOIO JIMIA, HO JEHUCTBYIOIIEMY B HMHTEpecax
ATOTO JOJDKHOCTHOTO juia. KakoBa kBanudukanus 1eMCTBUNA B 3TOM CJIydyae MepBoro
U BTOporo mnocpennuka? Hckmouyaer s (opmanbHOE yKa3aHHME B 3aKOHE Ha
HETOCPEJCTBEHHOCTh MEPEAaun B3SITKU JOJLKHOCTHOMY JIMILY, TO €CTh Ha MPSIMYIO
nepeaady eMy mpeameTa B3sITKH, BO3MOXHOCTh OIICHKH JIEUCTBUN yKa3aHHBIX JIUIL B
KauyeCcTBE HemnocpeacTBeHHOM nepegaun? C mo3uiuu 3aKOHA HEMOCPEICTBEHHOCTh B
JAHHOM CJly4ae OTCYTCTBYET, HO COBEPIIEHHOE BHHOBHBIMU BCE PaBHO BO3MOKHO
kBanuunuposath 1o cT. 291.1 YK P®, tak kak AUCIIO3UIIMS CTaTbU OXBAThIBACT U
WHBIE JEHUCTBUA TIO CHOCOOCTBOBAHUIO B3STKOAATENIO (B3STKOIOIYYATENI0) B

AOCTHXKCHHMHU HMJIM pCain3alny COrJIallCHUA MCXKIAY HHMH. OTC}O,Z[a O4YCBHIHO, YTO
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3aKOHOJIaTEeNb, OMPEAEIHII OJHO U3 JEUCTBUI MPH MOCPEAHUYECTBE YETKO (TIEPBBIN
BH/JI IOCPEIHUYECTBA), HO NIEPEUYECHb UHBIX JEUCTBUI OCTAaBUJ OTKPBITHIM. A MOTOMY
mo0o0e JesiHue, HAIIPABJICHHOE HA JIOCTHKEHUE WJIU Pealli3aliio COTJIAllleHUs O Jaye
WM TOJYyYEHHUE B3SATKH, OXBAThIBAET IOCPEAHMYECTBO BO B3SITOUHUYECTBE. DTUM
IPaBUJIOM CTOUT PYKOBOJICTBOBATHCS M MPHU KBATU(PUKALMK TIEpPeIadu MOCPEAHUKOM
UMYIIECTBA U UMYIIECTBEHHBIX MPAB POJIHBIM U OJIM3KUM JOJKHOCTHOTO Jiuia[4].

JIMCKyCCMOHHBIM SIBJIIETCS. M BOIIPOC YTOJOBHO-IIPABOBOM OLICHKM JEHCTBUI
NOCPEIHUKA BO B3SITOYHHYECTBE, €CIM CyMMa B3SATKM MEHBIIE 3HAYUTEIBHOIO
pazmepa (meHee 25 ToIC. pyo.).

Bo03MOxHO, 4TO B ciy4yae HE JOCTHKEHUS HEOOXOIMMOM sl KBAIH(PUKALIMH
cyMMbl, mpuMeHeHue coctaa 291.1 YK P® uckirodaercs, ¥ B TAKOM cllydae 1eCTBUS
BUHOBHOTI'O CJIEAYET KBAIU(PUIIMPOBATH KaK COYYaCTHE B MOJYUYECHHUH WJIU 1a4€ B3SITKU
(mo ct. 33 u ct. cr. 290 wm 291 YK P®), tak kak B 4. 1 Ha3BaHHBIX cTaTei
3HAYUTEIIBHBIN pa3Mep KOHCTPYKTUBHBIM IPU3HAKOM COCTaBa He siBisieTcs. B ciyyae,
€CJIM NOCPEHUK HavaJl COBEpLIaTh JEHCTBUSA MO CIOCOOCTBOBAHUIO B JIOCTUKEHUU
100 peaau3aluy COrJIalIeHHUsI MEKY B3SITKOAATEIEM U (MIIH) B3STKOMOIydaTeseM O
MOJIyYeHUH WJIM Jade B3STKHA, TO JAaHHOE JESHUE MOXKET OBITh PACIEHEHO Kak
IPUTOTOBJICHHE K J]au€ WM K ITOJYYEHUIO B3STKU. [ [pUroTOBIEHNE K TPECTYIIIEHUSM,
npeaycMoTpeHHbiM 4.1 cT. 290 YK PO, u.l u 4.2 ct. 291 YK P® (nmpectymieHus
HEOOJBIIION M CpeAHEN TKECTH), sIBIsieTcs B cooTBeTcTBUU ¢ 4.2 cT. 30 YK PO
yroJIOBHO HeHakazyembIM. ClieJoBaTeIbHO, U MOCPEIHUK, KOTOPBIA CIIOCOOCTBOBAI
JOCTIKEHHUIO JMOO pealu3aluy COTrJallleHHs MEXIy B3sATKojareiaeM | (WiM)
B3SITKOIOJIyYaTeJIeM O MOJYyYEHUH WJIM Jlaye B3STKHU, B MOCIEAHEM CIIydae TaKKe He
ITOJJIEXKUT YTOJIOBHON OTBETCTBEHHOCTH. ECiN %€ MOCpEeIHUK Hadall neperaBaTh WIn
MOJIy4aTh NPeaMET B3ATKH B HE3HAUUTEIbHOM pa3Mepe, HO MO HEe3aBUCAILUMM OT HEro
00CTOSTENTLCTBAM HE CMOT 3TOrO CHAeNaTh, TO TOT/A JEWCTBUS B3ATKOJATENS MU
B3STKOMOJIyYaTess ClielyeT KBaIu(UIUPOBaTh COOTBETCTBEHHO, KaK MOKYIIEHHE Ha
Jady WIA TIOJydeHHe B3STKUA. JleWCTBHS caMOro NOCpPEJHUKA HE MOTYT OBITh
KBAIM(ULMPOBAHBI B  KAauyecTBE IOCPEIHUYECTBA BO  B3ATOYHUYECTBE B

HC3HAYUTCIbHOM pasmepe Hn3-3a OTCYTCTBUA KOHCTPYKTHBHOTI'O IIpHU3HaKa
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COOTBETCTBYIOLIETO cocTaBa MPECTYIUICHUS (He00x0IMMOM CYMMBI),
npeaycmoTpeHHoro ct. 291.1 YK P®. Takum 00pa3om, OH 1071xKEH ObITh IPUBJICYEH
K YTOJOBHOW OTBETCTBEHHOCTH B KaYECTBE MOCOOHWKA B MOKYIICHUU Ha MOJTYyYEHHUE
B3ATKH (4. 5 cT. 33, 4. 3 ct. 30, c1. 290 YK P®) unu Ha gavy B3stku (4. 5 cT. 33, 4. 3
cT. 30, cT. 291 YK P®) [5]. Yka3zannas kBanuduKkaius HOCUT CIIOPHBIN XapakTep, T.K.
BO3HHUKAET BOMpPOC 00 OOOCHOBAHHOCTH MPUMEHEHHS YrOJIOBHOTO 3aKOHa IO
aHAJIOrUH, B ClIy4ae HAIMYUS crienuanbHoil HopMEI cT. 291.1 YK PO.

PestoMupysi, MO)KHO OTMETUTD, YTO (haKTHUECKH JEHCTBUSA JIUIIA, KOTOPBIE ObLIH
HalpaBJICHbl Ha CIIOCOOCTBOBAHWE B3STKOJATENIO W (WJIM) B3SATKOIMOIYYaTEIl0 B
JOCTUKEHUU JIMOO peaiM3allii COTJIAIIEHUS] MEXIAYy HUMH O TOJYYEHUHM M Jade
B35ITKH, KOTOpasi HE COCTAaBIISIET 3HAYUTEIILHOM pa3Mepe, NEKPUMUHAIN30BaHbI, YTO
BBI3BIBACT HEJJOYMEHUE YCIOBUAX Y)KECTOUCHUSI aHTUKOPPYNITUOHHOMN MOJIUTHUKHU.

OTnenpbHOrO  BHUMAaHMS — 3aCHyKMBAa€T W aHAIM3  3aKOHOJIATEJIbHO
peryaupoBaHus 00CIIaHUS WIM TPEIJIOKEHHS TTOCPEIHUYECTBA BO B3 TOUHUYECTBE
(4. 5 ct. 291.1 YK P®). YkazaHHble IeUCTBUS BBIPAXKAETCS B COMVIACHU JIMIA OKA3aTh
COJICMICTBHE TOCTUKEHHIO COTJIAIICHUS] MEKy B3SITKOJIATENIEM M B3SITKOIIOIy4YaTelIeM
nu00 B HEMOCPEJICTBEHHOUM mepeaade B3SITKU. 10 €CTh, TaKOro pojaa JACUCTBUS
MOCPEIHUKA JI0JKHBI HOCUTh ONPEACIEHHBIM XapaKTep B OTHOIIEHUU TPETHUX JIUIL,
MHaYe MPUMEHEHUE JaHHOTO COCTaBa OYy/IET SBISATHCA HEBO3MOXKHBIM. Takxke ciemayer
Y4€CTh, UTO OOCIIAHWE WU MPEIJIOKEHHUE TOCPEIHUYECTBA BO B3SITOUHHYECTRBE,
MPENCTaBIAIOT COOOM CTaaui0 HE MPHUTOTOBJICHHUS K TOCPETHUYECTBY, a CTaJHIO
0oOHapy»XEHUs YMbICIIa Ha COBEPILICHUE MPECTYILICHHUS.

[Ipy 1OoKa3aHHOCTHU 1I€JIM BUHOBHOTO HAa MOCPEIHUYECTBO BO B3SITOUHUYECTBE
BBITIOJIHEHUE  YCIIOBUWA  JIOOPOBOJBHOTO  OTKa3a  HEBO3MOXHBL.  [lodTomy
aHaJIM3UPYEeMON COCTaB MPHU3HAETCSd OKOHYEHHBIM KaK B Cilydyae, Korja JIeUcCTBUE
(6e3nelicTBUE), KOTOPBIC JIMIIO OOCIIAN0 MM MPEIJIOKHIO COBEPIINTh B KA4eCTBE
MOCpPEAHUKA, OHO HE CYMEJIO OCYUIECTBUTh IO HE 3aBUCSIIUM OT HEro
00CTOSATENHCTBAM, TaK U B CIy4dae, KOT/1a JIUIIO HEe COBEPIINIIO KOHKPETHBIX JICHCTBUIMA
(6e3meiicTBuS), OTHOCSIIMXCS K TTOCPETHUYECTBY BO B3ITOUHUYECTBE, TOOPOBOJILHO U

OKOHYATCJIBbHO OTKa3aBIIMCh OT pcaiu3aluu Ha3BaHHOM IICJIU. HOCHC}IHCG,
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HECOMHEHHO, BBI3bIBAET Y HAC HEOJHO3HAYHOEC MHEHUE O HEOOXOJAMMOCTH HATHYHS
TaKoOTO poja CTaThbM B YrOJOBHOM 3aKOHE. A MOTOMY TpeOyeTcsi «aJleKBaTH3allus
HaKa3aHWS U UHBIX MEP YTOJIOBHO-IIPABOBOTO XapaKTepa» Mo JAHHOMY U CXOKHUM EMY
coctaBaM (cT. 290, 291, 4.1 291.1 YK P®)[6]. Cankius 1aHHOMN CTaThU 3HAYUTEIHHO
ctpoxke (4. 5 cr. 291.1 YK P® — 5o 7 net numenust cBo001b1), 4eM 3a, COOCTBEHHO,
nocpeandecTBo (4.1 cr. 291.1 YK P® — 10 5 ner aumenus cBoOOIbI), UTO CO3/1aeT
BO3MOKHOCTh OTHECTH JAaHHOE MPECTYIJICHUE K KaTErOPUU TSHKKUX MPECTYIICHUH B
coorBeTrcTBHH ¢ 4.4 cr. 15 VK P®. Ilo MHeHHMIO 3aKoHOIATENsl, OOCIIaHHE
MOCPEAHUYECTBA BO B3ITOUHUUYECTBE KapaeTCsl CTPOKE CaMOT0 MOCPETHUUECTBA, YTO
SABISICTCS BECbMa CIIOPHBIM B YrOJOBHOM Hayke MoMeHToMm[7]. CaHkuus
peaycMaTpuBaeT BechMa IMIMPOKOE Cy1e0HOE YCMOTPEHHUE, B YACTHOCTH, mITpad Kak
BHJI HaKa3aHUsSI BO3MOXKEH JO CEMHACCATUKPATHON CYMMBI B3SITKH, YTO 3HAYUTEIHHO
npeBocxoauT mTpad ycranosineHubd 4.1 cr. 291.1 YK P® — no copokakpaTHoii
CYMMBI B3SITKH. XOTA U UMEIOTcA pazbsicHeHus [lnenyma BepxoBHoro Cyna P® B
noctanoBieHus ot 09.07.2013 N 24 o Bonpocax Ha3HAYEHUS HAKA3aHUA, B YaCTHOCTH
00 ydere HE TOJBKO TSIKECTH COJIETHHOTO, HO W HMMYIIECTBEHHOTO MOJIOKEHUS
BUHOBHOTO, OyJe€T NPUCYTCTBOBATh CHUJIbHBIM KOPPYMHIIMOTEHHBIN (HakTOp BBUIY
JIOBOJIBHO IIMPOKOTO CYJEUCKOTO YCMOTPEHUS.

[To muenuro I1.C. Slum gessHue nuna oOemIaBIIEro JUOO TPEIOKUBIIETO
MOCpEeHUYECTBA BO B3SITOYHUYECTBE, COBEpIIIUBIIICE MPECTYyIUICHUE,
npenycMoTpenHoe 4. 4. 1 wim 2 c1. 291.1 YK PO, cnenyer kBanupuuupoBaTh 10
COOTBETCTBYIOIIECH YaCTH ATON CTaThU KaK MOCPEIHUYECTBO BO B3SITOUHUYECTBE U MO
COBOKYITHOCTH KaK MPECTYIUICHUE, MpeaycMOoTpeHHoe 4. 5 ¢1. 291.1 YK PO. Ecnu xe
Ui, obemiaBiiee JMOO TPEIJIOKUBINEE IMOCPETHHYECTBO BO B3SITOYHHYECTBE,
COBEPILIIIO MPECTYIICHUE, TpeaycMOTpeHHOe U. 4. 3 n 4 cT. 291.1 YK P®, conesannoe
cienyeT KBanu(UIMPOBATH TIO COOTBETCTBYIOIIEW YacTH OTOM CTAaTbU Kak
MOCPETHUYECTBO BO B3SITOUHWYECTBE, HO 0€3 COBOKYMHOCTH C MPECTYIUICHUEM,
npeaycMOTpeHHbIM 4. 5 ¢T. 291.1 YK.» [8,9].

Cnenyer nopaep:karb NPEAJIOKEHHYIO MO3MIMI0, TaK Kak B JEUCTBYIOLIEH

penakiuu ct. 291.1 YK PO nanHast pekoMeHaanus sSBiasieTcs HauboJiee paioHaIbHOM
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TUTsT (PAKTUIECKOTO HEJOMYIIEHUS TTOCPETHUIESCTBA BO B3ATOUYHUYECTBE. B mpoTrBHOM
cllydae, MoJdy4aeTcs, 4YTO 3aKOHOaTellb, YCTaHaBIMBasi 00Jiee KECTKYIO CaHKIIHIO 3a
oOelaHue MOCPeAHNYECTBA, CTUMYIIUPYET (haKTUUECKOE MOCPETHUYECTBO. 3aBepiias
ClIeAyeT OTMETUTh, YTO B JaHHON paboTe ObUIM OCBEHIEHHI JAJEKO HE BCE CIIOPHBIC

BOIIPOCHI KBaJ'II/I(bI/IKaHI/II/I IMOCPCAHNYICCTBA BO B3ATOYHHUYICCTBC.
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