Kpvimckuit nayunviii gecmuux, Ne2 (8), 2016 krvestnik.ru

VIIK 347.9

Xyao0a Baagumup HukojiaeBuu

Crapmmii nmpenogaBatenb, KpeiMckuit punman ®I'bOYBO
«Poccuiickuil rocy1apCTBEHHBIM YHUBEPCUTET IIPABOCY AU,
r. Cumdeponoins

PEIIEHUS KOHCTUTYLIMOHHOI'O CYJIA POCCUIICKOM
®EJEPALIMUA KAK UCTOYHHUK I'PAKIAHCKOI'O
IMPOLIECCYAJIBHOI'O ITPABA

Crathst TOCBAILEHA  HWCCIECOOBAHMIO MPABOBOM  MNPHUPOJBI  PEUICHUU
Koncrurymmonnoro Cyna Poccutickoii @enepannu (nanee — KC PD), koTopbimMu oH
naetr TonkoBanne HOpM Konctutynum P® wmnm 3axkoHoB P®, a Takke pelieHwHi,
KacCaroLMXCcsd KOHCTUTYLIMOHHOCTH HOPM 3aKOHOJATENbHBIX AakKTOB. B mporecce
HCCIIEIOBAHNS JAHHOIO BOIIPOCA, aBTOP CTaTbH COOTHEC KOMIIETEHIMIO, COJIEPKAHNE
U QopMy HeATEeTLHOCTH OpraHa KOHCTHUTYIMOHHOTO KOHTPOJIA C aHAJOTMYHBIMHU
IpU3HAKaMH 3aKOHOJaTeNbHbIX akToB. JlaB xapaktepuctuky KC P®, packpeiB ero
O0COOEHHOCTH, TTPOBES TIIATEIbHBIA aHATIN3 €T0 PEIICHUH, a TAaK)Ke TPOAHAIU3UPOBAB
MOCJICTHUE Hay4YHble HMCTOYHUKM U MyOJUKAIlMM 10 JaHHOM TmpolsiemMe Kak
OTEUYECTBEHHBIX, TaK U 3apyOCKHBIX aBTOPOB, CYACOHYIO MPAKTUKY U TPa)xkAaHCKOE
MPOLECCYATbHOE 3aKOHOAATEIBCTBO, ABTOP NPUXOAUT K BBIBOAY O TOM, UYTO K
MCTOYHUKAM MpaBa CJIeAyeT OTHECTU TOJIBKO T€ peiieHus, B KoTopbix KC P® mpumien
K BBIBOJY, YTO TOT WJIM UHOW 3aKOH WJIM HOPMATUBHO-TIPABOBOM aKT (MOJHOCTHIO WU
yacTU4HO) He oTBeuaeT Koncrurynuu PO®. Takum oOpa3zoMm, 10 MHEHHIO aBTOpa, BCE
pemieHuss KC P®, koTOpbIMH OH MPU3HAET Ty WU HHYIO HOPMY T'PaKJaHCKOTO
IPOLIECCYAIBHOTO 3aKOHOJATEIBCTBA HEKOHCTUTYLIMOHHOM, HMMEIT HE TOJBKO
HOPMATUBHBIM  XapakTep, HO MW  SBIBIIOTCA  MCTOYHHKAMHU  TPAXKIAHCKOTO
IIPOLIECCYAIIBHOTO IIPaBa.

KiarwueBble ¢JI0OBAa: HCTOYHHMK; TPaXKIAHCKOE IMPOLECCYyalTbHOE IIPaBO;
rpaxaaHckui nporecc; pemenus Koncruryunonnoro Cyna Poccutickoi ®denepanni;

HOPMAaTHUBHO-TIPABOBOM aKT.
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DECISIONS OF THE CONSTITUTIONAL COURT OF THE RUSSIAN
FEDERATION AS A SOURCE OF CIVIL PROCEDURAL LAW

The article is devoted research of the legal nature of decisions of The
Constitutional Court of the Russian Federation (hereinafter — CC RF), which he
interprets the provisions of the Constitution or laws of the Russian Federation, and also
decisions regarding the constitutionality of legislative acts. In the process of study of
the subject, the author correlated the competence, the content and form of the activities
of the authority of the constitutional control have the same characteristics of legislative
acts. Giving the characteristic of the RF constitutional court, revealing his features,
after a thorough analysis of its decisions, as well as taking recent research sources and
publications on this issue, both domestic and foreign authors, judiciary practice and the
civil procedure law, the author comes to the conclusion that the sources of law include
only those decisions in which the constitutional court came to the conclusion that a
particular law or normative act (partially or fully) does not meet the Constitution of the
Russian Federation. Thus, according to the author, all decisions of the constitutional
court, which he recognizes a particular norm of civil procedural law unconstitutional,
are not only normative, but also are sources of civil procedural law.

Keywords: source; civil procedural law; civil procedure; decisions of the

constitutional Court of the Russian Federation; normative legal act.

[Tpoucxoasimme B HACTOAIICE  BpeMsS  COLMAIbHO-DKOHOMHYCCKHE
peoOpa3oBaHms 00yCIIOBIIMBAIOT HEOOXO0IMMOCTh JaabHEUIIero
COBEpIIICHCTBOBAHMS  HAIMOHAJIBLHOTO  3aKOHOJATENbCTBA. He  cocraBiser
UCKITIOYCHHS M TPaKIaHCKOE MPOIeCCyalbHOE 3aKOHOIATEIbCTBO, KOTOPOE B CBSI3H C
MHTCHCUBHOCTBIO  Pa3BUTHS  COBPEMCHHBIX  OOINECTBEHHBIX  OTHOIICHHIA,
MPOUCXOSAIIMMHA HHTEIPAMOHHBIMU IpoIieccaMu TPeOyeT MOCTOSHHOW pabOThI 1O

Pa3pCHICHUIO BOSHUKAIOIIHUX BOIIPOCOB IIPAKTHUKH €TI0 IIPUMCHCHU .
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Tak, cpean HMCTOYHMKOB TPaKJAHCKOIO IpoleccyanpHoro mpasa 4.1 crt.l
I'paxxnanckoro nporeccyanbHoro Kogekca PO (nanee — I'TIK P®D) He yka3biBaeT B
kKauecTBe TakoBbIX pemieHust Koncturyuuonnoro Cyna PO (manmee — KC POD),
KOTOpPBIE B MPABONPUMEHUTEIBHON JIEATEIBHOCTH CYAOB B IPAXKTAHCKOM IIPOLECCe
UTPAOT BECbMA BAXKHYIO POJIb.

Bomnpoc o ropuaunueckoi npupoie pemienuit KC PO B mpaBoBoil HAyKe SIBJISIETCA
nuckyccuoHHbIM. [lo MHeHuto ogHux aBtopoB, KC P® npunHumaer ywactue B

l'IpaBOTBOpLICCTBC1 N Cro pCHICHUA SABJIAKOTCA HMCTOYHHUKAMU pOCCHﬁCKOFO npaBaZ,

JPyTHE K€ OTPUIIAIOT JaHHYIO TOUKY 3PEHUSL .

[Io muennto M.C. CanukoBa, ropuanueckas cuna pemenuii KC P® pasna
ropuaMIecKol cuite 3akoHoB?. CymebHO-npenenenTHas npupona pemenuii KC P®D,
cuntatoTr H.C. BonkoBa u T.f. XabOpueBa, B COBOKYHMHOCTH CO CBOWHCTBOM
00111€0053aTENBHOCTH PHUAAET NMPABOBBIM MO3MIMAM KaveCTBO HOPMATHBHOCTH®. B

CBOIO 0O4YCpPCIb X. Fa,H}KI/IeB cuuTall, 4TO HMCIOTCIA OO0CTATOYHBLIC OCHOBAHUA OJIsA

npusHanus penrennii KC PO ucrounrkamu npasad,

! Yepnanuen A.®. Teopus rocynapcTsa u npapa: YueOHUK 11s By30B. — M.: FOpaiit, 2000.
— C.214-225; Obmas teopwust mpaBa u rocynapcra: Yueobunuk / [lox pen. B.B. Jlazapera. — 3-¢
u31., nepepad. u gom. — M.: FOpucts, 2001. — C.192-194.

2 denepanbHbI KOHCTHTYIHOHHEIH 3akoH «O Komcrutymmomnom Cyme Poccumiickoit
Oenepannn»: Kommenrtapuii / Ot. pen. H.B. Butpyk, JI.B. Jlazapes, b.C. 363ccB. — M.: FOpun.
muT., 1996. — 352c.; Koncrurymnus. [IpaBoBoe rocymapctBo. KoHCTUTYIIMOHHBIN cya. YueOHOe
nocobue / D63eeB b.C.; I'n. pex.: puamunu H.JI. — M.: 3akon u npaso, FOHUTU, 1997. — C.163;
JluBmuiy P.3. CyneOHas mpakTuka Kak MCTOYHHMK TipaBa // XKypHan poccuiickoro mpaBa. — M.:
Hopwma, 1997, Ne 6. — C.3-15.

% PBormamos H.A. Koncrurymmonnsii Cyn Poccmiickoit ®efepanum B cucTeMe
KOHCTUTYIIMOHHOTO TipaBa //BectHuk Koncrurymmonnoro Cyna Poccuiickoit denepanuu 1997, —
No3 — C.66-67; barmait M. Konctutynnonnoe mpaBocyane B Poccuu cocrosimock //Poccuiickas
toctunusa. — 2001. — Ne 10. — C.4; KotoB O.1O. Bnusinue pemenuit Koncrurynuonnoro Cyna
Poccutiickoit deneparum Ha TpaXKJaHCKOE CYIOMPOU3BOACTBO. ABTOped. MuC. ...KaH. IOpU. HAYK.
— M., 2001. — C.11; Kyradun O.E. Otets! Ha Bonpockl PHOX //Poccuiickuil opunndeckuit
xypHai. 2008. — Ne6. — C.119.

* Cpapuutensnbiii dpenepamusm CIIA u Poccun. Exatepun6ypr: Usn-so YpI'HOA, Usn-Bo
I'ymanuraproro yn-ta. 1998. — C.417.

® Bonkosa H.C., Xa6puena T.51. IIpaBossie nosumuu Koncrturyrmonnoro Cyna Poccuiickoit
@®enepaunu 1 napiaaMmeHt. / H-T 3aKOHOAATENbCTBA M CPABH. NMPABOBEICHUS NPU IPABUTEIHCTBE
P®. — M.: Hopma, 2005. — C.50.

® F'amxuen X 1. ITpo6nems TonkoBaaus KOHCTUTYIME U 3aK0HOB KOHCTHTYITMOHHBIM CYIOM.
— M., 2001. — C.51.
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Byny4u mpoTUBHUKOM MpHU3HAHUS Cy/eOHBIX aKTOB UCTOUYHMKaMH mpasa, B.C.
Hepcecsanu nuuer, yto no KOHCTUTYLIMH WIIA 3aKOHY OTMEHA HOPMAaTUBHO-TIPABOBOTO
akTa (ero NpUHATHE, U U3MEHEHUE) — IMIPEPOraTuBa MPaBOTBOPUECKUX OPraHOB, a HE
cyna. Cyn BIpaBe AaTh JHIIb IOPUIUYECKYI0 KBATH(QHUKAIUIO (TPaBOBYIO OIICHKY,
XapaKTEPUCTHKY) paccMaTpUBA€MOIO0 HOPMATHUBHO-IIPABOBOIO aKTa B CMBICIE €O
COOTBETCTBUSI WJIM HecooTBeTcTBUS KoHCTUTynuu, 3akoHy. PemieHue cyaeOHOro
opraHa O HECOOTBETCTBUHM pPacCCMATPUBAEMOrO0 HOPMATHBHO-NIPABOBOIO  aKTa
KoHcTuTynuu, 3aKkoHy — JIMILIb OCHOBAHHUE ISl OTMEHBI 3TOT0 aKTa KOMIIETEHTHBIM
IIPaBOTBOPYECKUM OPraHoM, a He cama oTMeHa’. ITo muenmio H.A. Bormanosa,
yYKa3aHHbIE pEIICHHUS HE SBJISIOTCA HMCTOYHUKAMHM IIpaBa, IOCKOJbKY B HHX
OTCYTCTBYET TaKOH KBaIU(DULIUPYIOMIUIA IPU3HAK KaK HOPMATHBHOCTES,

OpnHako, A1 TOro 4ToOBl ONpPEAENIUTh NMpaBoBylo npupoay peumenuii KC PO,
HEOOXOMMO COMOCTaBUTh KOMIIETEHIINIO, COJIEpKaHUEe U (POPMY €ro IeATEIbHOCTH C
AHAJIOTMYHBIMU [TPU3HAKAMU 3aKOHOJATEIbHBIX aKTOB.

K OCHOBHBIM XapakTepHbIM MpU3HAKAM HOPMATUBHO-IIPABOBBIX AKTOB
OoTHOCATCS: 1) 3TO OopULIMATBHBIA TOKYMEHT, 00Jalaloluil IOPUIUIECKON CHIION U
00s3aTeNbHBIA AJI1 CyOBEKTOB, KOTOPHIM aJpECOBaH; 2) COACPKUT UHPOPMALIUIO O
HOpMax TpaBa; 3) oO0JazaeT COOTBETCTBYIOIICH IOpUIMYECKON cuioil; 4) B
COBOKYITHOCTHU COCTABJIAIOT €IMHYI0 HEpPapXUYeCKyl0 CHCTEMY; 5) HUMeeT OO0Imui
xapaktep; 6) WX  ciaeAyeT  OTIMYaTh  OT  WHJMBHYaJlbHO-TIPABOBBIX
(IpaBONIPUMEHUTENBHBIX) AKTOB, COAEPKALIMX HE OPUTIMHAIBHBIE HOPMBI IIpaBa, a
WHJUBUyaJIbHbIE TpEANUCaHUsl MO KOHKPETHBIM BONpOcaM, OOpalieHHbIE K
KOHKPETHBIM a/IpecaTaM, a TakKe OT aKTOB TOJKOBAHMS MPaBa, PazbsCHAIONINX YKe

IEACTBYIOIKE IIPABOBLIE HOPMBI®.

7 JImpmmu P.3. Cyne6GHas mpaKkTHKa Kak MCTOYHHUK mpasa // YKypHanm poccuiickoro mpasa. —
M.: Hopma, 1997, Ne 6. — C. 34-41.

8 PBormamos H.A. Koncrurymmonnmsii Cyn Poccmiickoit ®enepanmm B cucTeMe
KOHCTUTYIIMOHHOTO mpaBa //Bectauk Koncrurymmonnoro Cyna Poccuiickoit @eneparuu 1997. —
Ne3 — C.66-67.

® TTonsTHE, CYIHOCTD M NPU3HAKHA TIPABONIPHMEHNTENBHOTO aKTa. [ NeKTPOHHbI pecypc]

. http://yastudent.com/teoria-gosudarstva/ponyatie-sushhnost-i-priznaki-pravoprimenitelnogo-
akta.html
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B stoii cBsi3u ormetum, uto KC P® He OTHEceH K 4MCily MPaBOTBOPUYECKHUX
OpraHoB, B TOM CMBICII€, YTO OH HE MPABOMOYEH NMPUHUMATh HOPMATHUBHBIE AKTHI,
YCTaHABIIMBAIOIINE HOBBIE MPABWIA IOBEACHUS. 3aKOHOJATEIbHBIM Opranom PO
(ct.94 Konctutyunu P®) senserca PenepanbHoe Codpanne — napiaament PO. 13
ckazanHoro cieayet, uto KC P® no ¢opManbHbIM XapaKTepUCTUKAM HE SIBIISETCS
3aKOHOAATEIbHBIM OPraHOM M HE YMNOJHOMOYEH HU3/1aBaTh HOPMATHUBHO-IPABOBBIE
aKTbl, BBOJSIIME HOBBIE HOPMBI O TpaXIaHCKOM cyJonpousBojactee (cr.71
Koncturynuu PO).

CoracHo cT.1 denepaibHOTO KOHCTUTYLIHOHHOTO 3aKOHa «O
Koncturynmmonnom Cyge Poccuiickoit @enepanuny» (nanee — OK3 «O KC POy») KC
P® — 370 cyneOHBbIi OpraH KOHCTUTYLIMOHHOTO KOHTPOJISL, KOTOPBIH CaMOCTOSATEIBHO
Y HE3aBUCHUMO OCYUIECTBJISIET CBOM IMOJIHOMOYHMS B 0CO00H mpoueccyaibHOU popme
KOHCTHTYLIHOHHOTO CyIONPOM3BOACTBa ° . M3 3TOro JeraabHOro ONpeIeNcHHs,
packpsiBatomiero ocodeHHoctu craryca KC P® MoXHO BBIIENIUTH psiJl TJIABHBIX
npu3HakoB: 1) o cBoeit opuandeckoi npupoje KC P spnsercs opranoM cyaeOHOM
BJIACTH; 2) €ro MpeHa3HAYEHUEM U OCHOBHOM (DYHKIIMEH BBICTYIAET OCYIIECTBICHUE
Cy1€0HOTO KOHCTUTYIIMOHHOTO KOHTPOJISL; 3) mpolieccyanbHoU GOopMOil 1eaTeIbHOCTH
KC PO sBnsercst oTmpaBiieHHE CBOMX MOJHOMOUYMN B (popMe KOHCTUTYIIHOHHOTO
CyZIOIIPOU3BOJICTBA.

[Ipoananusuposas nearenbHOCTh KC P®, b.C. D03eeB, 00paTtuil BHUMaHUE HA
OpUCYIIMil eMy JBoWcCTBeHHbI Xapaktep. C onHoii ctoponbsl, KC P® saBnsercs
OpraHoM MPaBOCYAMS, & C IPYroil, — KOHCTUTYIIMOHHBIM OPraHOM T'OCYAapCTBEHHOU
BJIACTH, ITIOATOMY HET OCHOBAHUW paccMarpuBarh neiaTenbHOCTh KC P® kak yucro
cyneOHyro mesarenbHocTh. [aBHas 0COGEHHOCTh KOHCTHTYLIMOHHOTO MPABOCY/IUS,

MOJAYEPKHYJI aBTOP, COCTOUT B ToM, uTo KC sBisieTcs HE TOJIBKO CyJIeOHBIM, HO U

TaKUM KOHCTUTYHOHMOHHBIM OpPraHOM, KOTOPOMY IIPCAOCTABJICHO IMPABO OCYHICCTBIIATH

10 BenepanbHbIil KOHCTHTYIMOHHEIH 3aKoH oT 21.07.1994 N 1-DK3 (pex. ot 14.12.2015) "O
Koncturymmmonnom Cyne Poccwuiickoit Oenepanun" [DnekTpoHHBII pecypc]:
http://www.consultant.ru/document/cons_doc_LAW 4172/

11 Koucrurynus. [TpasoBoe rocynapctso. Konctutynmonssrii cyn. Yae6Hoe mocobue / D63ees
b.C.; I'n. pen.: OpuamBunu H.J[. — M.: 3akon u npaBo, FOHUTU, 1997. — C.112-114, 120-123.
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KOHTPOJIb 32 JEATEIbHOCTBIO 3aKOHOAATEILHOW U UCITOJTHUTEIIBHON BIACTH?. JlanHas
0COOEHHOCTh, Ha HAIl B3TJIS, SIBJSETCS HEMAJTOBAXHBIM (DaKTOPOM, BIIMSIIOIITUM Ha
OILIEHKY IpaBoBoi npupoAsl pemenuii KC PO.

Omnpenenennoe Mecto B mpaktuke KC P® 3aHnMaeT AesTENbHOCTD 10 IPOBEPKE
coorBeTcTBUs KoHctutynnn P® HOpM IpakIaHCKOTO MPOLECCYaTbHOTO U HMHOIO
3aKOHOAATENbCTBA, MNPHUMEHSAEMOr0 CyAaMU WA MOJJIEKAWEr0 NPUMEHECHHUIO B
KOHKPETHOM JIEJIE.

Opnum u3 npuMepoB noao06Horo poxa sisisiercs perieHue KC PO ot 14 mas
2012 roma Ne 11-I1 mo npeny o mpoBepKe KOHCTUTYLMOHHOCTU MOJIOkKEHUS a03.2 4u.1
cT.446 I'TIK P® B cBsi3u ¢ xxanobamu rpaxaan @.X. ['ymeponoit u FO.A. [llukyHoBa.
PaccmotpeB  xano6sl, KC PO pemun mnpusHaTh JIaHHBIE TIOJIOKEHHS, HE
nportuBopedamumu Koncturymuu PO, B menmom, 510 penrenne mmeno 6ombmioe
3HAQYEHUE MJI 3alIUThl KOHCTUTYLIHOHHOTO IpaBa Ha >KWIHILE HE TOJBKO CaMOro
rpakJaHuHA-I0HKHUKA, HO U YJICHOB €r0 CEMbH, a TaK)Ke Ha 00eCTieYeHne YKa3aHHbIM
JUIaM HOPMAaJbHBIX YCIOBHI CYIIECTBOBAaHUS M TapaHTUA MX COIMAJIBHO-
HSKOHOMHUYECKUX IMpaB M, B KOHEUYHOM CUET€ — Ha pealu3aluio 00s3aHHOCTU
roCyJ1apCTBa OXPaHATb TOCTOMHCTBO JUYHOCTH.

N3 ananmuza ct.125 Koncruryuuu P® u n.n.3, 4 4.1 cr.3 ®K3 «O KC POy
BuaHO, 4YTo KC P®: 1) obmamaer npaBoM TtonkoBanus Koncrurymuu P®; 2) B ero
KOMIIETEHIIUIO BXOJUT TaKKe MPOBEPKA KOHCTUTYIIMOHHOCTU 3aKOHA, TPUMEHEHHOTO
WIM TIO/IJICXKAIIETO MPUMEHEHUIO B KOHKPETHOM JieJie, TI0 ajnobaM Ha HapylieHue
KOHCTUTYIIMOHHBIX TIpaB U cBOOOA rpaxmad. Kpome Toro, mo Bompocam Hayaia,
pa3BUTUSI WJIM TPEKpalleHUs MPOU3BOJICTBA MO PACCMOTPEHUIO OOpaIlleHUs] WM
UCTIONHEHUs panee NpuHATHIX perieHnid KC PO npuHuMaeT onpeneneHus.

Pemienns KC PO, kacaronmecss KOHCTUTYUMOHHOCTH 3aKOHOB W HMHBIX
HOPMATHUBHO-TIPABOBBIX AKTOB, B CYIIHOCTH, HE YCTAHABIMBAIOT HOBBIX MPaBUII

MOBCACHUA U HC BHOCAT UBMCHCHH B CYIICCTBYIOIIUC. TeMm He MCHEC, OHU BCC-TaKU

12 Tam we. — C.129.
13 Tocranonerme KC P® or 14.05.2012 roma Ne 11-IT [DmexTpoHHBIH pecypc]:
http://www.rg.ru/2012/05/30/sud-dok.html
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ompeieNeHHbIM 00pa3oM HMEIOT NPaBOTBOPUYECKUN XapakTep, MO0 mocienHee
MIPEANONAraeT TaKKe OTMEHY TOTO WJIM MHOTO JIEUCTBYIOLIEr0O HOPMATHBHOTO aKTa
aM00 ero OTHENbHOM HOPMBI, YTO B CBOIO OYEpPEIb INOPOKIACT HOBBIE IpaBa U
00s13aHHOCTH Y YYaCTHHUKOB OOIIECTBEHHBIX OTHOIIeHHH. Takoro poga pemenus KC
P®, Ha Ham B3I, UMEIOT HOPMOTBOPYECKUM XapakTep M MX MOXKHO IIPU3HATH
UCTOYHHKOM IIpaBa.

OTaenbHBIE  aBTOPBI  MOJArarOT, YTO K HCTOYHHKAM TIPAXKIAHCKOIO
IIPOLIECCYAIBHOTO IPAaBa OTHOCATCS HE TOJIBKO PELICHUS O KOHCTUTYLIMOHHOCTH HOPM
3aKOHOJATENbHBIX aKTOB, HO M pemreHusi, kotopbiMu KC P® naer TomkoBanue HOpM
Koncturynuu PO wimm 3akoHOB PD, B cBs3U, ¢ 4eM (PaKTUYECKU BBICTYNAET B POJIU
BTOpOro 3akonozxarens . Ha Hanr B3ruisi, TaKoe MOJIOKEHUE SBIIAETCS CIIOPHBIM.

He Bce pemenns KC P® nmeror mpaBoTrBopueckuit xapakrep. K Hum cnenyer
OTHECTH TOJIBKO PEIICHUS O PU3HAHUU AKTa HEKOHCTUTYLMOHHBIM. be3yciloBHO, caM
KC P® o¢punmanbHO HE OTMEHSIET HOPMY 3aKOHOAATEIBHOTO aKTa, IPU3HAHHYIO HE
cootBeTcTByHOmEeN Konctutyuu PO. B cuny npunnunna pazaenenuns sinacred KC PO,
KaK ¥ IpyTUe OpPraHbl IPAaBOCYAU, SIBIAETCS IIPABOIPUMEHUTEIBHBIM OPTaHOM, OH HE
MOYET TBOPHUTH IMPABO. JTO MPEPOraTuBa 3aKOHOJAATEIbHOM BiacTU. OIHAKO TaKoe
npuzHanue, ucxoas u3 4.6 ct.125 Koncruryuuu P®, 4.3 c1.79 ®K3 «O KC POy
JUIIAET aKT (€ro OTAEIIBHOE MOJO0KEHNUE) FOPUINYECKON CHIIBI, B CBSI3U, C YEM OH HE
MOXET NPUMEHATHCA. OTHOBPEMEHHO € 3TUM, corsacHo 1.1 ¢1.80 @K3 «O KC POy
peiienue KC P® o mpu3HaHMM KOHKPETHOTO 3aKOHA IMOJHOCTHIO WJIM YaCTUYHO
npotuBopedyammM  Koncturyunmn PO gBasercs  OCHOBaHMEM  OTMEHBI B
YCTAHOBJICHHOM IOPSJKE MOJOKEHUN APYTUX HOPMATUBHBIX aKTOB, OCHOBAaHHBIX Ha
HOPMAaTUBHOM aKT€ WM JOrOBOpE, MNPU3HAHHOM HEKOHCTUTYLIMOHHBIM, JHOO
BOCIIPOU3BOMSIINX €ro WIH COAEPXKAIIMX TaKhe K€ IOJIOKEHHs, Kakue ObLIu
npenMeroMm oOpamieHusi. [lomokeHus S3THX HOPMATHUBHBIX aKTOB HE MOTYT
npuMensaTeed cygamu (4.2 cr.87 ®K3 «O KC P®), npyrumu opraHamu u

JOJDKHOCTHBIMMU JIMIIAMH.

14 Koncrurynus Poccun: mpupona, sBomonus, coBpeMeHHocTs / Aakbsan C.A. — M.: Poc.
KOpun. uzn. gom, 1997. — C.206.
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B 3T0i1 cuTyannu MOXHO COTJIaCUTHCS ¢ MHEHUEM, coritacHO kotopomy KC PD
BBICTYMACT B POJIM «HETATUBHOTO» 3aKOHOJIATENsI, BEHIOPAKOBBIBAIOIIETO e(DEKTHBIC
PaBOBBIE HOPMBI U3 IIPaBOBOM cHCTeMbI 1°. BMecre ¢ TeM OH He IOIAMEHSET
3aKOHOJATENs, TaK KaKk HE OTMEHSeT 3akoH jne-tope. OmHako ne-(akTo 3aKoH
oTMeHseTCs .

Uto kacaercs pemeHuid, kotopbiMu KC P® naet TonkoBaHue, TO OHU, XOTS U
00Jagar0T HEKOTOPHIMU CBOWCTBAMH HCTOYHHKOB TIpaBa (0O0IIe00s3aTEIHbHOCTD,
HEOTPAaHWYEHHOE YHCIIO CIIy4aeB), MNPUAAIOUMMU 3THUM aKTaM HOPMAaTHUBHBIN
XapakTep, Ha HaIll B3I, HE MOTYT ObITh 1O (JOpMaIbHBIM OCHOBAHUSIM MPUPABHEHBI
K ICTOYHHMKAM IIpaBa, B TOM YHCJIE U TPAXKAAHCKOIO MPOLECCYAIBHOTO.

HecMoTpst Ha o0cCOOBIM MpoOUEAYypHBI TOPAIOK HX PACCMOTPEHUS H
BO3MOXKHOCTh  HACTYIUICHUS  IOPUAWYECKM  3HAYMMBIX  IIOCIHEACTBHM  JJIA
IPABOTBOPYECKUX U MPABONPUMEHUTETHHBIX OpraHoB (cT.106 ®K3 «O KC P®), onu,
IPEXAE BCETO, BHICTYINAIOT BCIIOMOTATEIbHBIMU MPABWIAMHU U CIIY’KAT OPUEHTHPOM
CyneOHOM M WHOW NPaBONPUMEHUTEIIBHOW MPAaKTHUKHU, C IEIbI0 €IUHOO0OPA3HOIO
NOHMMAaHHWS W TMpaBwibHOro mnpumeHeHuss Konctutymuum PO u 3akoHoB PD B
KOHKPETHBIX MPAaBOOTHOLICHUAX. KpoMe 3TOro, oHM Jar0T JIUIIb TOJIKOBAaHHUE YXKE
JNEUCTBYIOIIUX HOPM, YCTAHABJIMBAKOT UX JECHUCTBUTEIIBHOE COAEPKAHUE U OTHIOb HE
COIEPKUT B ce0e TOTOBYIO TMPAaBOBYIO HOPMY, YCTaHaBIMBAIOIIYIO TIpaBa U
00s13aHHOCTH, KOTOPBIX paHee HE ObLI0, TINO0 U3MEHSIONIYIO UX.

B utore, MoxHO cka3arh, uto pemienne KC P® o npusHaHUM HOPMATHUBHOIO
akTa (IOJIHOCTBIO WJIM 4YacTUYHO) He cooTBercTByomuM Koncturynum PO
00s3aTeNbHO JJI1 UCIIOJHEHUS BCEMH Ha TeppuTOpuM Beeil Poccuiickoii denepanuu,
MOXET MPUMEHATHCA HEOJHOKpATHO. OHO TaKXk€ HMMEET MNpPsIMOE€ U HEMEJICHHOE
JICUCTBHE.

Heobxoaumo ob0patuth BHUMaHue u Ha TO, uTo pemeHus KC PO 1)

BBIHOCATCA MMeHeM Poccuiickoit @eneparuy; 2) wu3iaralorcss B BHUIE OTICIbHBIX

15 Koncturymmonnas rocturus B Poccuiickoit @eneparun. Yuednoe nocodue / Kpsokkos B.A.,
Jlazapes JI.B. — M.: BEK, 1998. — C.242.
18 Tamxues X 1. TIpo6aemsl TonkoBanus KOHCTHTYIHY 1 3aKOHOB KOHCTHTYITHOHHBIM CyIOM.
— M., 2001. — C.51.
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JOKYMEHTOB, MOTUBUPYIOTCS MHCbMEHHO, 0053aTeIbHO MOAMUCHIBAIOTCS OTIEIHHO
BCEMH CYyIbsIMH; 2) TIoIexkaT onyoaukoBannio B «Poccuiickoit razerey», «Cobpanun
3akoHozarenscTBa Poccuiickoit @enepanuny, Ha «OpumanbHOM HHTEPHET-TIOpTAE
npaBoBoi  uHpopMmanuu», B «Bectnuke Koncturymumonnoro Poccuiickoit
Oenepannny». Ciie10BaTENbHO, UIMEIOTCS BCE OCHOBAHMS I10JIaraTh, YTO BCE PELICHUSA
KC P®, x0TOpbIMU OH NPU3HAET TY WIM UHYIO HOPMY IPaXKIaHCKO-TIPOLECCYAIBHOIO
3aKOHOJATENbCTBA HEKOHCTUTYLIMOHHOM, ITpoTHBOpeyane Koncturynun PO umeror
HE TOJIBKO HOPMATHBHBIN XapaKTep, HO M KaK TaKOBbIE — SIBJIAFOTCS MCTOYHUKAMU
IrPaXIAaHCKOTO TPOIECCyalIbHOTO TMpaBa: 1) pacmumpsonmmMu chepy CcyacOHOM
3alUTHI MPaB; 2) YCTPAHSIOIME HE KOHCTUTYUMOHHOCTH nonoxeHui ['TIK P®; 3)

IMPCOAOJICBAIOINC KOJUIN3NHU MCKAY I'PAKITAHCKUMH ITPOICCCYAJIbHBIMHA HOPMAMMH.
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